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ISHEE, J., FOR THE COURT:
1. George C. Pope pled guilty to three counts of touchingachild for lustful purposes before the Circuit
Court of Harrison County. He was sentenced to serve twelve years in the custody of the Mississppi
Department of Corrections (MDOC) for each of the three counts, with al sentences to run concurrently.
Pope’s motion for post-conviction relief was denied by the darcuit court. Aggrieved by thetria court’s
decision, Pope gppealed. Finding no error, we affirm.

FACTS



12. During April and August of 1998, Pope wasindicted for four counts of touching a child for lustful
purposes, pursuant to Mississippi Code Annotated 8§ 97-5-23 (Rev. 2004). Pope pled guilty before the
Circuit Court of Harrison County to three counts of touching a child for lustful purposes, on February 5,
1999. Scott Weatherly, Pope' s appointed counsd, assisted Pope infilling out a sivorn petition to enter a
guilty plea. Pope acknowledged that he was entering anopenplea. He aso wrote on the petition that he
was being charged with three counts and that he could possibly receive zero to ten years for each count,
for atota of thirty years. Pope further acknowledged that he could receive afine of $100 to $1,000 for
each count, for atotal of $3,000. Findly, Popeincludedin the petition adescription of the crimesfor which
he was charged. Pope described touching the breast and bottom area of two children and hurting athird
child by rubbing her againgt his body.

113. The judgment of the trial court stated that Popefiled a petitionto enter aplea of guilty in which he
was advised of dl hislegd and condtitutiond rights. Thetrid court further found that Pope knowingly and
voluntarily waived his condtitutiond rightsto atrid and that the guilty pleawasfredy and voluntarily made.
On February 8, 1999, Pope was sentenced to twelve yearsinthe custody of the MDOC for each count,
will dl three sentences to run concurrently. Pope was also ordered to register as a sex offender.

14. Pope filed a pro se motion for post-conviction relief on July 29, 2003. He cdamed that his
counsd’ s falure to investigate and to present mitigating evidence amounted to ineffective assstance of
counsdl. Pope dso dlamed that he did not knowingly, voluntarily, and intelligently enter his guilty plea
5. Thetrid court determined that Pope’ sinability to remember pleading guilty did not makethe plea
involuntary. The court aso concluded that Pope’s dlegations of ingffective assistance of counsel were

“inauffidently spedific to state a dam” and that they were contradicted by his sworn statement in the



petitionto plead guilty that he was satisfied with the advice and hdp hisattorney gave hm. Consequently,
the court found no merit in Pope' s claims and dismissed his motion for post-conviction relief. From that
dismissd, Pope gppeded. He assarts the following: (1) the guilty plea should be vacated on the grounds
that aninterveningdeci s onestablished that Pope’ s conduct did not congtitute a crime; (2) thememorandum
of understanding between Pope and the State should be enforced; and (3) Pope was denied his
condtitutiondly guaranteed right to effective assistance of counsd due to falureto investigate, fallureto file
any pre-trid, trid, or post-triad motions, and failure to present mitigating evidence.
STANDARD OF REVIEW
96. Whenreviewing the denia of amoationfor post-convictionrdief, wewill not disturb the trid court’s
factud findings unlessthey are found to be clearly erroneous. Pacev. State, 770 So. 2d 1052, 1053 (14)
(Miss. Ct. App. 2000). However, where questions of law are raised, the applicable standard of review
isdenovo. Id.
ISSUESAND ANALYSIS
l. Whether the guilty plea should be vacated on the grounds that an
intervening decision establishes that Pope' s conduct did not congtitute a

crime.

. Whether the memorandum of under standing between Pope and the State
should be enfor ced.

17. The first two issues Pope presents for review were not included in his origind motion for post-
convictionrdief. Asfor thealleged intervening decision cited by Pope, Bradford v. State, 736 So. 2d 464
(Miss. Ct. App. 1999), that case was decided years before he filed his motion for post-conviction relief.

Consequently, theseissuesmay not beraised now. Gardner v. Sate, 531 So. 2d 805, 809 (Miss. 1988)



(ctingColburn v. State, 431 So. 2d 1111, 1114 (Miss. 1983)). However, wewill address Pope sclam
thet he did not knowingly, voluntarily, and intelligently entered into his guilty plea, asthisissue was raised
in the court below.
118. A pleadf guilty is binding upon a defendant only if the defendant entered the plea voluntarily and
intdligently. Alexander v. State, 605 So. 2d 1170, 1172 (Miss. 1992) (cting Myers v. State, 583 So.
2d 174,177 (Miss. 1991)). A guilty pleaisvoluntary and inteligent only if the defendant has been advised
“concerning the nature of the charge againgt him and the consequences of the plea” Id. (citing Wilsonv.
State, 577 So. 2d 394, 396-97 (Miss. 1991)). More specificaly, the defendant must be informed that by
pleading quilty he waivesthe falowing: (1) hisright to ajury trid; (2) hisright to confront adverse witnesses,
and (3) theright to protectionagaing sef-incrimination. 1d. (ctingBoykinv. Alabama, 395 U.S. 238, 243
(1969)). Pursuant to Rule 8.04(A)(4)(b) of the Uniform Rules of Circuit and County Court, thetrid court
mugt aso “inquire and determine . . . [t]hat the accused understands . . . the maximum and minimum
pendties provided by law[.]”
T9. Pope contendsthat his plea of guilty was not voluntarily because he believed that by pleading guilty,
he could only be sentenced from zero to ten years. The statute under which Pope was convicted,
Missssppi Code Annotated § 97-5-23 (Rev. 2004), authorizes asentence of “not lessthantwo (2) years
nor morethanfifteen(15) years.” Thus, Popearguesthat he was not fully informed asto the maximumand
minimum sentences that he could recaive by pleading guilty.

The record shows that Pope pled guilty with the belief that he could be sentenced for up to thirty
years. On the petition to plead guilty, Pope wrote that he was being charged with three counts and that

he could possbly receive zero to ten years for each count, for apossible totd of thirty years. Although

4



Pope could have been sentenced for more than thirty years, he was not. Pope received a twelve-year
sentence for each count, with dl three of the sentences to run concurrently. Thus, Pope received a tota
of twelve years in the custody of the MDOC, a much shorter sentence than he was prepared to receive
when he pled guilty. Therefore, Pope has suffered no prgjudice asaresult of his mistaken belief regarding
the maximum sentence for the charges againg him.
110.  On the petition to plead guilty, Pope acknowledged that his guilty plea was an open plea. He
further acknowledged that by pleading guilty he waived certain condtitutiond rights, including theright to
aspeedy and public trid by jury, to confront adverse witnesses, to have the assstance of a lawyer a dl
stages of the proceedings, to take the witness stand in his own behdf, and the right to the presumption of
innocence. Findly, Pope stated that he was satisfied with the advice and help his atorney gave him, and
that the court was not bound by any sentence discussed with his attorney. Therefore, we find nothing in
the record to support the contentionthat Pope did not voluntarily and intdligently enter hisguilty plea. This
issue is without merit.
[Il.  Whether Pope received ineffective assistance of counsel duetofailure to

investigate,failuretofileany pretrial, trial, or posttrial motions,andfailure

to present mitigating evidence.
11. Citing numerous instances of alleged misconduct, Pope argues that he recelved ineffective
assgtance of counsd. Heclamsthat hisattorney faled to investigate the charges and that hefailed present

mitigating evidence. Pope further contends that he received ineffective assstance of counsdl because his

atorney told him he could get the “fdsg’ charges thrown out, but failed to chdlenge the fa se accusations.



12. Thestandardforineffectiveass stance of counsd was set forth by the United States Supreme Court
in Srickland v. Washington, 466 U.S. 668 (1984). Pope must show that his attorney’s overall
performance was deficient, and that this deficiency deprived him of afar trid. Strickland, 466 U.S. at
689; Moorev. State, 676 So. 2d 244, 246 (Miss. 1996). Wemust bemindful of the* strong presumption,
but rebuttable presumption that an attorney’s performance fdls within a wide range of reasonable
professional assstance.” Covington v. State, 909 So. 2d 160, 162 (14) (Miss. Ct. App. 2005) (quoting
Stevenson v. State, 798 So. 2d 599, 602 (16) (Miss. Ct. App. 2001)). To overcome this presumption,
Pope mug demonstrate “that there is a reasonable probability that, but for the counsd’s unprofessiond
errors, the result would have been different.” Strickland, 466 U.S. at 684; Woodson v. State, 845 So.
2d 740, 742 (18) (Miss. Ct. App. 2003).
113. Thereisnathinginthe record to overcome the presumptionthat Pope received effective asssance
of counsel. Pope indicated on the petition to plead guilty that he had been advised concerning the nature
of the charge againg him and the consequences of the plea. He further stated under oath that he was
satisfied withthe advice and help his attorney gave him, and that he understood that any sentence discussed
with his attorney was not binding on the court. Consequently, we agree with the trid court that Pope’'s
dlegations of ineffective assastance are insufficiently specific and that they are contradicted by the sworn
daementsin his petition to plead guilty. Thisissue iswithout merit.
114. THEJUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO HARRISON COUNTY.

KING, C.J.,, LEE AND MYERS, P.JJ.,, CHANDLER, GRIFFIS, AND BARNES, JJ.,

CONCUR. [RVING, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.
SOUTHWICK, AND ROBERTS, JJ., NOT PARTICIPATING.






